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I.
At the time of the restoration of its independence (11.11.1918), Poland "inherited" provisions in force in the field of unfair competition that had been instituted by invading countries. They consisted of radically different juridical solutions. This was the basis for the protection of both formal and theoretical constructions. The only common factor linking the legislation of the occupying countries was the fact that all, to a lesser or greater extent, were the manifestations of some protection against unfair competition.
In the formerly Prussian area, the Act of 07.06.1909 on combating unfair competition (Gesetz gegen den unlauteren Wettbewerb) was in force. 1 This Act, apart from containing a broader catalogue of acts of unfair competition than the previous law, contained in § 1 a general clause banning all acts of unfair competition. This clause is of fundamental importance for the entire Act, because it defined conduct constituting unfair competition. 2 German solutions had a great impact on the development of other European laws, including Polish legislation in this area. 3 Many laws regulating unfair competition in Polish lands formerly included in the territory of the Austrian annexation were in force. In the Austrian legal system a whole range of acts indirectly and partly affecting the fight against this phenomenon functioned. The principal legislative acts DOI: 10.2478/wrlae-2013-0017  LLM, PhD; Assistant Professor; University of Wroclaw, Faculty of Law, Administration and Economics, Institute of the History of the State and Law; tomek-dolata@wp.pl 1 The law replaced the previous law on unfair competition -Gesetz zur Bekämpfung des unlauteren Wettbewerbes of 27.05.1896. The Act of 27.05.1896 was the world's first legal act regulating the issue of unfair competition by way of statute. Despite some doubts raised by doctrine, the German legislature decided on a casuistic citation in the text of the act of all the most glaring and common forms of unfair competition. Economic freedom and the accompanying competitive struggle resulted in the emergence of new, unregulated acts of unfair competition, which under the Act of 1896 could not be controlled. Another very important factor revealing the weakness of the world's first law on unfair competition was a lack of even a general definition of unfair competition. 4 Dispersion of the provisions relating to unfair competition in a variety of acts did not exert a positive infulence on the fight against this phenomenon. The overall regulation of this matter in a single instrument was not decided upon by the Austrian legislature until the Law of 26.09.1923 -Gesetz gegen den unlauteren Wettbewerb. This act was not applicable in Poland, so it did not have a direct impact on combating unfair competition in our country.
In the territories of the former Russian annexation, as in the former Austrian partition, there was no single law on combating unfair competition. There were provisions in existance directed only against certain forms of unfair competition. Analyzing the legislation on the lands of the former Russian annexation, one can see a duality of legal practice. 5 This resulted from the fact that in the former Kingdom of Poland, protection against unfair competition was primarily based on appropriate application of the provisions of the Napoleonic Code of torts (Article 1382 and Article 1383 N.C.). Supplementarily, definitions of property contained in the Code (Article 544 N.C.) were applied. In this model, the premises characterizing noncontractual liability (damage and fault) were used. The basis for damage was fault at the creation of that damage. Such an understanding of the issue provided the right to request an injunction that would inhibit acts causing damage or threatening to do so. Juridical solutions in force in the former Congress Kingdom were based entirely on the French model. 6 Polish judicial practice in the Congress Kingdom, however, did not use the provisions of the Napoleonic Code to create its own model for countering unfair competition.
Entirely different legal standards were used to combat manifestations of unfair competition in eastern Poland, where the basis for protection against this phenomenon consisted of the provisions on tort (Article 574 and Article 684) in 1832, vol. 10, part 1 of the Russian Civil Code (Swod Zakonow). 4 See in detail: Dolata (n 2) 205 -210. 5 A different legal structure was used to combat unfair competition in the areas of former Congress Kingdom, and a different one in eastern Poland. The rules generally applicable across the whole of the Russian partition, in offering quite effective protection against manifestations of unfair competition, constituted the criminal penalties contained in the Code Tagancew of 1903 (Article 356 and Article 621) 6 France was the first country to take up the fight against unfair competition. The primary principle in the French legal system was the establishment of commercial and industrial liberty contained in the Act of March 2, 1791, according to which everything that was not expressly prohibited was permitted. Accordingly, the French argued that every honest entrepreneur could acquire a maximum volume of customers, who became his clientele. In this way, establishing the general liability of damages (contained in Article 1382 and Article 1383 N.C.), French case law of unfair competition drew from the literal wording of the aforementioned articles of the Napoleonic Code. With time, a potent and versatile set of rules and standards was created that effectively repressed unfair competition. The essence and the only criterion for the recognition of action for unfair competition was a breach of a legally protected interest, which in the French system was the clientele -"achalandage". By the term "achalandage" we should understand the general relations between the trader and his customers, clients. The French doctrine considered the sum of these relations as a matter of property, and on this basis constructed the subjective right called "droit d'achalandage".
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POLAND IN YEARS 1918 -1939 Liability for damage sustained determined the existence of a fault on the part of the perpetrator and the causal link between the damage and the act of the perpetrator. In addition, Russian law containted a prohibition on commercial competition outlawing engagment in commercial activities competing with one's employer (Article 16 of the Russian Law System, vol. 11, part 2). Given the country's relatively underdeveloped industrial and trade sectors, Russian legislation of the time did not include a law regulating the issue of dishonesty in trade nor one fully protecting the merchants functioning in the slowlydeveloping economy. Of all the systems present in occupied Poland, the fight against unfair competition was at its least-developed legislative level in the Russian-annexed region. However, the existing legislation in the former Congress Kingdom should be assessed positively, which, due to the creative evolution of court practices, lead to the most comprehensive model of combating unfair competition -one based a on civil-law protection scheme.
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II.
After regaining independence in 1918, a dramatic process of industrial development and trade expansion began in Poland. Native entrepreneurs began to compete among themselves for goods and services. An economic competition model should be based on competition on quality, prices and other desirable features offered by consumer goods. Meanwhile, those struggling to attract the widest range of customers were often led to using ethically reprehensible measures, which the law could not tolerate. 8 It was necessary to encompass competition in a certain legal framework, as the continual economic struggle for clients should not affect the rights of businesses or consumers. Ignoring the problem of unfair competition by failing to enact special statutory provisions could have lead to the collapse of trade and industry, which in the absence of integrity and reliability could not function.
9 Polish lawyers and economists of the time were well aware of the fact that modern rules of commercial law would enable the country to develop and grow. In addition, merchants complained about the problem of unfair competition.
10
Poland was obliged to enact and implement laws on unfair competition by virtue of its international commitments. protection of industrial property. 12 Poland signed the Paris Convention 13 , in which Article 10 bis imposed on all signatories the obligation to ensure effective protection against unfair competition. An international conference with a mandate to revise the Convention's principles and including the participation of delegates from Poland was held in Hague in 1925, during which a more direct and particular commitment to the former Article 10 bis was undertaken.
14 Moreover, the Polish government concluded a commercial treaty with France 15 in which it pledged to introduce a uniform law on unfair competition by 10 May 1926. As we know, the May coup halted legislative activity for a brief time, and the aforementioned law came into effect somewhat later.
In addition to economic conditions and the obligations of Poland in the international arena, the primary motive in favor of immediate establishment of uniform rules on unfair competition was the chaos that reigned in this field in Poland. 16 Due to a lack of uniform legal solutions, activities permitted in one of the former partitions could have been prohibited in another. Such inconsistencies and even contradictions in the laws of the annexed partitions regarding unfair competition did not serve the development of industry and trade, weakening the fundamental rights of confidence in the law and trust by the citizen towards the state.
III.
The first steps by the newly-soverign Polish authorities in the fight against manifestations of unfair competition were the decrees of the Head Analysing the origins of the Polish Act on combating unfair competition, one can not ignore the draft Law on industrial and commercial exclusivity of 17. 03.1922 . 19 The author of this project was professor Fryderyk Zoll.
20 Although the legislation did not enter into force, there were some outlines of the legal structure on which the basic concepts underlying the Act on combating unfair competition would be based. 21 The links with the draft law on industrial and commercial exclusivity combating certain forms of unfair competition were clearly evident in the justification of this project as well.
22
The final wording of the Act on combating unfair competition began to emerge in early January 1926 23 , when the Polish government entrusted the earliest possible drafting of the bill to professor F. Zoll. This haste resulted from the aforementioned treaty with France, according to which the statute was to be put into effect by May 10, 1926.
The result of Zoll's work was a project consisting of two parts, entitled "Law on the rights of enterprises and unfair competition". Part one, entitled "The rights of enterprises", laid down the concept of the company, its registration, the conditions for transfer of ownership from one person to another, and the establishment of pledges by contractual and judicial means as well as during enforcement proceedings against an enterprise.
24 Part two, "On unfair competition", concerned unlawful acts of repression, which were generally regarded as actions affecting the personal right of a trader.
In mid-March 1926, Zoll sent his proposal in this form to the Commercial Law Section of the Codification Commission, headed by Professor A. Doliński. In April 1926, during debate on the bill, the Commercial Law Section came to the conclusion that the first part of the project (The rights of enterprises) was not complete 25 , and, with the consent of the author, further work on it was postponed until the deliberations on the Commercial Code. Further work was carried out on the second part of the bill, which had gained recognition in the eyes of the members of the Commercial Law Section. The deliberations led by the President of the Section, A. Doliński, lasted a week, and the appointed reporter was professor T. Dziurzyński. Due to the inclusion of criminal laws in the draft, professor J. Makarewicz was invited to participate in the deliberations. 21 The project did not include the concept of the enterprise in a 'pure' form, but some of its constituent elements can be seen in Article 8 of that project, under which a patent can not be disposed of separately from the company. were held, during which the project underwent numerous but insignificant changes.
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A bill entitled "The law against unfair competition", adopted by the Commercial Law Section, was submitted to the Bureau of the Codification Commission, which, after adoption of the draft then sent it to Minister of Justice, S. Piechocki. On 30 April 1926, during the 27th meeting of the Council of Ministers, a draft law was passed on combating unfair competition; however, any amendment had to be agreed on by the Minister of the Interior and Minister of Agriculture and National Goods, whereas other interested ministers were to consult with the Minister of Justice on such matters. 27 In fact, the Council of Ministers did not make any changes, and the draft law on combating unfair competition went to the Parliament in the form of Parliament Printing No. 2448 of 7.05.1926. Historical events (the May coup) stopped the path of the legislation for a few weeks. 08.1926 . In addition, during the sitting of the Senate, Senators Adelman and Ringel tried to introduce their amendments. There was also a proposal by Senator Średniawski of a referral to the Law Commission in the absence of a statute of records relating to counterfeiting of goods. This proposal was, however, rejected. During parliamentary work on the Law, issues that reflected the problems of interwar Polish society (social strife and religious animosities) were revealed. Enactment of the Act was accompanied by intense debate between deputies and senators about the need to give statutory protection to citizens of Jewish faith, and others vulnerable to boycotts of their goods. MP Hartglas and Senator Ringel tried unsuccessfully to amend, among others, Article 3 of the Act, whose purpose was to establish civil penalties for "public incitement not to enter into a transaction with a company or a certain category of enterprises". 29 Before the Act went into force, the courts also recognized cases where the facts were based on unfair competition. However, few of these cases were published. The most important, and quite reasonable, criticism against the solutions contained in the Polish law was the complete abolishment of the German law on unfair competition from 1909 (article 19 of the Polish Act of 1926). The above legislation nullified the provisions on sales 31 contained in the German law ( § 7-10). Consequntly, this led to the hollowing out of prof. Zoll's concept, which had assumed that the rules on unfair competition stated in the existing laws world continue to remain in force, as long as they were directed against acts unregulated by the Polish statute (Article 15 of the Act and Article 14 of the draft of the bill). This weakened the internal cohesion of the Polish law. In addition to destabilization of trade (dumping became legal in the territory of the former Prussian annexation after the entry into force of the Polish law), this solution could also be accused of inconsistency, since the principles of rational legislative policy in this situation required the repeal of similar provisions in the Austrian Law on sale of 1895 with the immediate issue of a uniform act governing this issue throughout the Polish state. That did not happen, and the rules about sales in the Austrian law remained in force.
IV.
Finally
32
Another disadvantage of the repeal of the German law on unfair competition was the weakening of the position of the victim associated with the loss of § 25. There was initially no such legislation in our statute, thus the courts required the victim to demonstrate the conditions of § 935 and 940 of the German civil procedure, that is, the likelihood of existence of a claim and danger. 33 The German law of 1909 allowed only the announcement of the sale of goods coming from the assets of an enterprise undergoing liquidation. After its abolition, it also permitted the practice of publishing the sale of goods not originating from such assets. 34 This did not benefit honest trade, and opened the field to a wide range of behavior constituting unfair competition.
Another serious problem was the regulation contained in Article 11, which predicated the investigation of claims of the acts referred to in Articles 6-8 under civil law on prior criminal proceedings. 35 The appropriateness of penalizing attempts at committing the crimes listed in the Act was also recognized. 36 In addition, there was no shortage of views critising the carelessness of the legislator in the legislative process of passing the Act. The basis of the criticism was the omission of the material jurisdiction of the court in Article 12 in the event of violation of Article 7. 37 A similar error was committed in Article 17, where no limitation period of the offence in Article 7 was specified.
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Another disadvantage of the law was observed in the lack of an expressis verbis statement determining which acts of unfair competition in the criminal section of the Act constituted a crime, and which were only minor (non-criminal) offenses. There were also critics offended by the nomenclature used in the Act. They argued that phrases such as "encroachment on somebody's customers" or "user of signs" were alien to the Polish legal language. 39 As we know, the problem of linguistic correctness of legislation was of major concern to Polish lawyers of the interwar period.
There was an obvious, pressing need for changes in the law, thus it was soon amended by the 
V.
Until 1939, legal doctrine seriously dealt with issues of unfair competition, which was reflected in the very valuable literature on the subject. Also, courts often resolved disputes on the basis of the Act of 1926, resulting 35 Addition to the text of the Law Articles 19 and 11 were performed by Senate amendments, then adopted by the Parliament, without the knowledge of prof. Zoll. These amendments greatly distorted the meaning of the Act and the pursuit of unfair competitors committing fraud in several important aspects of the competitive struggle 36 These allegations came from practitioners coming from the territory of the former Prussian in detailed writings dealing with unfair competition. 41 However, before the entry into force of the Law against unfair competition, the Polish courts had only occasionally dealt with issues of unfair competition rights and intangible property. This is confirmed by a statistical analysis of activity of the common courts hearing civil and criminal cases, which shows that in 1925, out of 8106 civil cases received by the Departments of Commerce and District Courts, only 13 related to intangible property rights. This is only 0.16% of all cases. The situation was slightly better in 1926, the first year of the Act being in effect. Then, out of the 5378 cases registered in the Departments of Commerce and District Courts, 14 related to intangible property rights (0.26%).
42 Despite painstaking investigations, I was unable to acquire statistics illustrating this issue in the other years when the Act was in force. 43 However, analysis of the subject conclusively shows that the number of such cases was dramatically higher than before the entry into force of the Act of 1926.
There is no doubt that the system of unfair competition regulation created by prof. F. Zoll grew out of the achievements of continental legal thought. However, it can not be attributed either to the French nor the German model of unfair competition law. 44 This was in effect an original expression of Polish legal thought, however, one partly related to the corresponding French and German legal thought. The Polish and French systems had in common the civil law method of combating unfair competition using the structure of a subjective right. 45 The existence of general clauses in the law and the separation of criminal law brought the Polish system of combating unfair competition closer to the German system, which served as a starting point for the Polish law. Furthermore, analyzing the Polish Act of 1926 and its corresponding German Act of 1909, it is worth mentioning some similarities in the regulation of criminal law, particularly the similar catalog of acts prosecuted criminally. This demonstrates that prof. Zoll, applying German solutions, drew inspiration from the examples and experiences of legislation with a long history of successful repression of unfair competition. 41 Despite everything, however, there was a perception that the majority of cases concerning unfair competition were not sent to courts. In the opinion of A. Lutwak, the reason for this was the lack of financial resources of Polish entrepreneurs to undertake "often difficult, lengthy and costly" litigation, and a relatively poorly-developed sensitivity and respect for values such as merchant reputation, corporate reputation and the dignity and tradition of a company. See: A Lutwak, 'Nieuczciwa konkurencja przez odstraszanie odbiorców i podrywanie kredytu ' (1931) 43 The sources for the search were the statistical yearbooks, industry statistics, business statistics and trade statistics of courts. 44 The French system was characterized by a lack of statutory regulation of this matter, combating unfair competition by civil methods using a subjective right. The German system was based on case reports specified in the law of unfair competition on acts of calculation, supported by the General Clause. It was a criminal law method of adjustment 45 In France, this was the law for customers, in Poland -for the ownership of a company as an intangible good
